


















































organization distributes a brochure and explains its legislative priorities is not exempt. Eth, Prac.
Bd. Op. No. 193 (1994).

H. Gifts to Groups of Nonofficials
1. Gifts not related to the official’s position

The prohibitions in the new law do not apply if the gift is given “because of the recipient’s
membership in a group, a majority of whose members are not officials, and an equivalent gift is
given to the other members of the group.” Minn. Stat. §§ 10A.071, subd. 3 (b)(1); 471.895, subd.
3 (b)(1) (1994). This is an attempt to provide an exemption for gifts that are not related to the
recipient’s position as a public official but given for some other reason. The requirements for
membership in a group of nonofficials and for an equivalent gift to be given to those other members
of the group are attempts to provide proof that the gift was not related to the official’s public
position,

Because the law uses on objective test, rather than a subjective one, it is necessary to meet
the objective requirement of membership in a group, rather than showing subjective evidence of the
giver's intent. A “group” must have certain incidents of formality or organization, such as a name,
an organizational structure, meetings, and business to conduct. Being a former member of a law firm
does not constitute membership in a “group.” Eth. Prac. Bd. Op. No. 220 (1995).

There is no exception for a gift by a lobbyist principal to an official simply because the gift
is unrelated to the official’s position. Even when the gift clearly relates to the needs of the private
employer of the official, Eth. Prac. Bd. Op. No. 174 (1994), or the private employer of the official’s
spouse, Eth. Prac. Bd. Op. No. 164 (1994), the official must pay for any benefits received from a
lobbyist principal.

A lobbyist may not host a baby shower for an official, since that would involve the lobbyist
giving the official refreshments and a gift for the baby and asking those attending the shower to give
the official gifts for the baby. Eth. Prac. Bd. Op. No. 232 (1996).

2. Social gifts

The exception for gift given because of membership in a group should apply to a company
social event that a public official attends as the spouse of a company employee. Where the group
invited consists of company employees and their spouses, and a majority of the group are not public
officials, any gift given to all the invitees should be considered exempt, since it is not related to the
official’s public position.

In one of its early decisions, the Ethical Practices Board said that an official who
accompanies the official’s spouse to a social event sponsored by the spouse’s employer must pay
for any benefit received from the employer if the employer is a lobbyist principal. Eth. Prac. Bd. Op.
No. 164 (1994). More recently, however, the Board has said that an official who accompanies the
official’s spouse on a trip for two paid for by the spouse’s employer as a reward for outstanding
performance need not pay for the benefit received, since the trip is a form of compensation to the
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employee and the law does not prevent the employee from sharing the compensation with the
ofticial. Eth, Prac. Bd. Op. No. 229 (1996).

3, National conferences

A second kind of problem arises when state-level officials from Minnesota attend a national
meeting with their counterparts from other states. At that kind of meeting, although it is related to
the official’s public position, a majority of the group will usually not be “officials” within the
meaning of the new law. This is because the definition of “official” in § 10A.071, subd. 2(c), refers
to specific Minnesota offices, not to official positions generilly. So a gift to all attendees at the
meeting, even one from a corporation listed as a lobbyist principal in Minnesota, will be to a group,
*‘a majority of whose members are not officials,” and thus within the letter of this exemption. The
exemption makes sense. If the group were Minnesota officials, we might expect them to change the
arrangements for the meeting, so that no gifts would be given. But a national group may not have
the same freedom to change to accommodate Minnesota officials, and it is better to tolerate the
occasional gift than to foreclose attendance at national meetings.

The Ethical Practices Board, however, has advised to the contrary. It has found that the
Executive Committee of the National Conference of 5tate Legislatures is not a “group” within the
meaning of the statute, and that any food and beverages given to its members by Minnesota lobbyist
principals must be paid for by any Minnesota officials who accept them. Eth. Prac. Bd. Op. No. 173
(1994). Minnesota officials still attend the dinners, but pay for any food and beverages donated by
corporations that lobby in Minnesota. The Board has also advised that, where the registration fee
for the annual meeting of the Midwestern Legislative Conference of the Council of State
Governments was subsidized by contributions from Minnesota lobbyist principals, Minnesota
registrants could not accept this “gift” of a reduced regisirat un fee. See Eth. Prac. Bd. Op. No. 175
(1994). Accord, Eth, Prac. Bd. Op. No. 179 (1994). Minnesota officials still attend the conferences,
but pay a higher regisiration fee.

4. Gifts available to the public g.eleully

Simply making a gift available to the public generally, as when the Minnesota Medical
Association makes food and beverages, blood pressure screening, and skin cancer screening
available in the capitol to anyone who appears, is not sufficient to bring it within the exemption for
gifts given to a group, a majority of whose members are not officials. Eth. Prac. Bd. Op. No. 167
(1994).

S. Groups found exempt

The groups of nonofficials that the Board has found to fall within this exception include the
following: the board of directors of a local credit union that provides free travel, lodging, and meals
to those board members who attend board meetings, Eth. Prac. Bd. Op. No. 190 (1994); an advisory
council to Blue Cross Blue Shield of Minnesota that provides meals and reimburses travel costs to
its members, Eth. Prac. Bd. Op. No. 210 (1995); and a lobbying organization that reimburses
members of its board of directors for their expenses incurred on behalf of the organization. Eth.
Prac. Bd. Op. No. 234 (1996).
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L Gifts by Family Members

The exception for gifts “by a lobbyist [or interested person] who is a member of the family
of the recipient, unless the gift is given on behalf of someone who is not a member of that family,”
Minn. Stat. §§ 10A.071, subd. 3 (b)2), 471.895, subd. 3 (bX2) (1994), is designed to address the
problem of a public official whose spouse is a lobbyist and to permit the spouse to give the public
official normal family gifts. “Family” is not defined in the law, and could either be narrowly
construed as the members of a single household or broadly construed as all the blood relatives of a
common ancestor. See BLACK'S LAW DICTIONARY 727-31 (4th ed. 1957); AMERICAN HERITAGE
DICTIONARY 488 (2d col. ed. 1982). The Ethical Practices Board has not yet had to construe it either
way in an advisory opinion and has declined to define it by rule.

V1. Enforcement
A, State Officials
1 In*c.ugation by the Ethical Practices Board

Preexisting-existing law in chapter 10A authorizes the Ethical Practices Board to “investigate
any alleged violation of this chapter. . . .

i -. [A]fter the board makes a finding of probable cause the board shall report that finding to the
appropriate law enfo: “ment authorities.” Minn. Stat. § 10A.02, subd. 11.

p 5 Violation is not a crime

“Unless otherwise provided, a violation of sections 10A.02 to 10A.34 is not a crime.” Minn.
Stat. § 10A.34, subd. 3. There is no civil fine or penalty for violating the gift ban, but the board or
a county attorney may seek an injunction in the district court to restrain its violation. Minn. Stat.
§ 10A.34, subd. 2. Eth. Prac. Bd. Op. No. 217 (1995).

3 Advisory opinions

“The board may issue and publish advisory opinions on the requirements of this chapter
based on real or hypothetical situations.” Minn. Stat. § 10A.02, subd. 12.

B. Local Officials
1. Violation is a misdemeanor
The jurisdiction of the Ethical Practices Board does not extend beyond chapter 10A,  some
other enforcement mechamism is needed for the local officials covered by § 471.895. That
enforcement mechanism is the general criminal law. “When the performance of any act is prohibited

by a statute, and no penalty for the violation of the same shall be imposed in any statute, the doing
of such an act shall be a misdemeanor.” Minn. Stat. § 645.241.
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This géneral criminal statute may not be as significant as it seems. My colleague who served
as Senate Counsel for the Committee on Crime Prevention told me it was her understanding that no
ane has ever been prosecuted under this general criminal penalty. First, because many prosecutors
are not aware of this general law, since it is outside the criminal code in chapter 609. Second, they
may feel more comfortable relying on more specific statutes that specify the elements of the crime
and provide a specific level of punishment.

2. Prosecution of misdemeanors

Within incorporated municipalities, prosecution of misdemeanors is normally handled by the
city attorney. In other areas, it is done by the county attomney.

3 Possible amendment

After the gift ban left the Senate Committee on Ethics and Campaign Reform, there was
some discussion of broadening the authority of the Ethical Practices Board to include violations of
the gift ban by local officials and to eliminate the possibility of criminal prosecution. An
amendment was included in the campaign finance reform bill, S.F. No. 943, that would have made
that change. S.F. No. 943 passed out of committee but was never taken up on the Senate floor. In
the 1995 session, a similar amendment was included in S.F. No. 339, which passed the Senate in the
regular session but was returned to committee in the House when it was left on General Orders at
the end of the session.

During the special session of 1995, after Senator Marty had negotiated a compromise bill
with Representative David Bishop, the Senate passed S.F. No. 2. The compromise bill would have
replaced the criminai penalty for tocal officials with a civil penalty imposed by the district court in
a civil action brought by the county attomey. The penalty would have been up to $100 for the first
offense and up to $500 for a subsequent offense. The House refused to consider the bill.

During the 1996 session, negotiations continued on amendments to S.F. No. 339 in the House
that would be similar to the compromise proposed in S.F. No. 2. The bill was returned to the
Committee on Ethics, which reported it out to pass as amended pursuant to the compromise, but the
bill was never considered on the House floor.

VII. Examples
A. Schindler’s List

B. The Distinguished Gentleman
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APPENDIX
Minn. Stat. §10A.071 CERTAIN GIFTS BY LOBBYISTS AND PRINCIPALS PROHIBITED.

Subdivision 1. Definitions. (a) The definitions in this subdivision apply to this section.

(b) "Gift" means money, real or personal property, a service, a loan, a forbearance or forgiveness
of indebtedness, or a promise of future employment, that is given and received without the giver
receiving consideration of equa! or greater value in return.

(¢) "Official" means a public official, an employee of the legislature, or a local official of a
metropolitan governmental unit.

Subd. 2. Prohibition. A lobbyist or principal may not give a gift or request another to give a gift
to an official. An official may not accept a gift from a lobbyist or principal.

Subd. 3. Exceptions. (a) The prohibitions in this section do not apply if the gift is:

(1) a contribution as defined in section 10A.01, subdivision 7;

(2) services to assist an official in the performance of official duties, including but not limited to
providing advice, consultation, information, and communication in connection with legislation, and
services to constituents;

(3) services of insignificant monetary value;

(4) a plaque or similar memento recognizing individual services in a field of specialty or to a
charitable cause;

(5) a trinket or memento of insignificant value;

(6) informational material of unexceptional value; or

(7) food or a beverage given at a reception, meal, or meeting away from the recipient's place of
work by an organization before whom the recipient appears to make a speech or answer questions
as part of a program.

(b) The prohibitions in this section do not apply if the gift is given:

(1) because of the recipient's membership in a group, a majority of whose members are not
officials, and an equivalent gift is given to the other members of the group; or

(2) by a lobbyist or principal who is a member of the family of the recipient, unless the gift is
given on behalf of someone who is not a member of that family.

HIST: 1994¢ 37755
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Minn. Stat. § 471.895 CERTAIN GIFTS BY INTERESTED PERSONS PROHIBITED.

Subdivision 1. Definitions. (a) The definitions in this subdivision apply to this section.

(b) "Gift" has the meaning given it i1 section 10A.071, subdivision 1.

(c) "Interested person" means a person or a representative of a person or association that has a
direct financial interest in a decision that a local official is authorized to make.

(d) "Local official” means an elected or appointed official of a county or city or of an agency,
authority, or instrumentality of a county or city.

Subd. 2. Prohibition. An interested person may not give a gift or request another to give a gift
to a local official. A local official may not accept a gift from an interested person.

Subd. 3. Exceptions. (a) The prohibitions in this section do not apply if the gift is:

(1) a contribution as defined ins. .on211A.01, subdivision §;

(2) services to assist as, official in the performance of official duties, including but not limited to
providing advice, consultation, information, and communication in connection with legislation. and
services to constituents;

(3) services of insignificant monetary value;

(4) a plaque or similar memento recognizing individual services in a field of specialty or to a
charitable cause;

(5) a trinket or memento of insignificant value;

(6) informational material of unexceptional value; or

(7) food or a beverage given at a reception, meal, or meeting away from the recipient’s place of
work by an organization before whom the recipient appears to make a spcech or answer questions
as part of a program.

(b) The prohibitions in this section do not apply if the gift is given:

(1) because of the recipient's membership in a group, a majority of whose members are not local
officials, and an equivalent gift is given to the other members cf the group; or

(2) by an interested person who is a member of the family of the recipient, unless the gift is given
on behalf of someone who is not a member of that family.

HIST: 1994 ¢ 377s6
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